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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

NOTE PROCEDURE CAREFULLY 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC14-00080 

CASE NAME: LANDCORE VS. ATWAL 

HEARING ON MOTION TO CONSOLIDATE 

FILED BY LANDCORE YJK GROUP, LLC 

* TENTATIVE RULING: * 

 

Please see Line 6, which sets forth the Court’s request for additional briefing. 

 

Continued by the court to March 24, 2017 at 9 a.m. 
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 2.  TIME:  9:00   CASE#: MSC14-00080 

CASE NAME: LANDCORE VS. ATWAL 

HEARING ON MOTION FOR ORDER PRECLUDING INTRODUCTION OF EVIDENCE 

FILED BY BALJINDER PAL ATHWAL 

* TENTATIVE RULING: * 

 

Please see Line 6, which sets forth the Court’s request for additional briefing. 

 

Continued by the court to March 24, 2017 at 9 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC14-01026 

CASE NAME: VENTURA VS. LEISURE HOTEL GROUP 

HEARING ON MOTION FOR ORDER PRECLUDING INTRODUCTION OF EVIDENCE 

FILED BY RAJDAVINDER PAL ATWAL 

* TENTATIVE RULING: * 

 

Please see Line 6, which sets forth the Court’s request for additional briefing. 

 

Continued by the court to March 24, 2017 at 9 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC14-01026 

CASE NAME: VENTURA VS. LEISURE HOTEL GROUP 

SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE 

SET BY MOTION FILED IN C14-00080 

* TENTATIVE RULING: * 

 

Please see Line 6, which sets forth the Court’s request for additional briefing. 

 

Continued by the court to March 24, 2017 at 9 a.m. 

 

  

 5.  TIME:  9:00   CASE#: MSC14-01594 

CASE NAME: ATHWAL VS. LEISURE HOTEL GROUP 

HEARING ON MOTION FOR ORDER PRECLUDING INTRODUCTION OF EVIDENCE 

FILED BY BALJINDER PAL ATHWAL 

* TENTATIVE RULING: * 

 

Please see Line 6, which sets forth the Court’s request for additional briefing. 

 

Continued by the court to March 24, 2017 at 9 a.m. 
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 6.  TIME:  9:00   CASE#: MSC14-01594 

CASE NAME: ATHWAL VS. LEISURE HOTEL GROUP 

SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE 

SET BY MOTION FILED IN C14-00080 

* TENTATIVE RULING: * 

 

Continued by the court to March 24, 2017 at 9 a.m. 

 

The Court’s preliminary assessment is that it would not be appropriate to consolidate this 

case, No. C14-01594, with any other case.  The Court notes that this case is not yet at 

issue, with Judge Austin having recently sustained the individual defendants’ demurrer to 

all of plaintiff’s causes of action against them, and with plaintiff having just filed the Fourth 

Amended Complaint.  Further, defendants have brought a pending motion to stay this case 

while the parties conduct a valuation proceeding under Corporations Code section 2000.  

Finally, this case concerns defendant Leisure Hotel Group’s internal corporate affairs, and 

would not seem suitable for consolidation with cases involving third-party business disputes.  

The Court requests additional briefing on this topic, filed and served in a manner that is 

timely with reference to the continued hearing date. 

 

  

 7.  TIME:  9:00   CASE#: MSC15-00150 

CASE NAME: VH NOODLE HOUSE VS. VUONG 

HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 

FILED BY ALEX VUONG 

* TENTATIVE RULING: * 

 

Continued by the court to March 17, 2017 at 9 a.m. 

 

  

 8.  TIME:  9:00   CASE#: MSC15-01639 

CASE NAME: MAURICIO VS. GERMANN 

HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 

FILED BY NEW SKY TREE SERVICE, INC. 

* TENTATIVE RULING: * 

 

Cross-Defendant New Sky Tree Service Inc.’s Motion to Quash Service of Summons 

on Marcia Germann’s Cross-Complaint is granted. 

 

New Sky moves to quash service of summons on the ground that the cross-complaint 

was improperly served because it was served on the fifteen year old son of New Sky’s 

President, Carlos Roberto Diaz Sanmiguel, rather than on Sanmiguel himself.  New Sky’s 

proof that Germann did not serve Sanmiguel consists of receipts that Sanmiguel claims 

establish he was at or near the San Francisco airport between 7:51 and 9:15 p.m. on 

December 20, 2016, and so could not have been the “White Male, 20s-30s, 5’10”, 170 lbs.” 

that Germann purports to have served at Sanmiguel’s residence in San Jose at 8:49 p.m. on 

December 20, 2016.   New Sky’s proof that the person actually served was Sanmiguel’s 

fifteen year old son is Sanmiguel’s declaration. 
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When a defendant challenges the court's personal jurisdiction on the ground of 

improper service of process, the burden is on the plaintiff to prove the existence of 

jurisdiction by proving the facts requisite to an effective service.  (Summers v. McClanahan 

(2006) 140 Cal.App.4th 403, 413.)   Germann has not cited any authority stating that the 

burden ever shifts on this type of motion, only a case dealing with a motion attacking 

service on the ground that the defendant lacked minimum contacts with California.  (See 

HealthMarkets, Inc. v. Sup. Ct. (2009) 171 Cal.App.4th 1160, 1167.)   

 

While California’s service of process statutes are to be liberally construed to 

effectuate service and uphold the court’s jurisdiction, “no California appellate court has gone 

so far as to uphold a service of process solely on the ground the defendant received actual 

notice when there has been a complete failure to comply with the statutory requirements for 

service.”  (Id. at 414; see also American Express Centurion Bank v. Zara (2011) 199 

Cal.App.4th 383, 392.)  As stated in Summers, “[Plaintiff’s] rationale would appear to be if 

service of process, even if totally outside the statutory prescriptions, has somehow resulted 

in actual notice to the defendant in time to defend the action, then any defects in the 

manner of service should be overlooked. . . . [¶]  Adopting plaintiff’s rationale would 

constitute a judicial repeal of California's statutory law governing service of process and the 

adoption of only one rule: A summons may be served on anyone, anywhere, by any means 

which results in actual notice of the action in time to defend. Clearly this is not what the 

Supreme Court had in mind when it held the revised service of process law should be 

liberally construed.” 

 

A complaint or cross-complaint served on a corporation must be served on its 

President, agent for service of process, or other person listed in Code of Civil Procedure 

section 416.10.  Such person may be served by personal delivery (CCP § 415.10) or by 

leaving the summons with specified persons at an office or home of the person to be served, 

per Code of Civil Procedure section 415.20.  In all cases, the substitute service under 

section 415.20 must be made on a person over 18 years of age.  (CCP § 415.20 (a), (b).)   

 

While the evidence is in conflict and the court is not entirely satisfied with what 

either side has presented, the court is persuaded by Sanmiguel’s documents that he was not 

personally served, as the process server claims.  (Germann argues that Sanmiguel’s name is 

not on the receipts he has submitted.  However, he has authenticated them as his and that 

is sufficient.  (See Sanmiguel Decl., ¶ 5, 6.))  That leaves only two other possibilities:  the 

process server served Sanmiguel’s fifteen year old son, which would never be proper under 

CCP § 415.20 because the person with whom the summons is left must be at least 18 years 

of age; or the process server served some other person, not yet identified, who fits the 

physical description given of a white male “20s-30s”, who may have less of a connection 

with Sanmiguel and this case than Sanmiguel’s son does.  In either event, if the summons 

was left with anyone other than Sanmiguel, the service was defective because Germann did 

not comply with the subsequent mailing requirement for substitute service.  (See CCP § 

415.20.)  Accordingly, the motion is granted.    

 

That being said, the court would have hoped the parties would have resolved the 

service issue by agreement.  According to its papers, New Sky is a California corporation 

that can easily be served at its office during normal business hours.   The court is not 

granting the motion because the cross-complaint was not served within thirty days of when 
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it was filed.  Undoubtedly, New Sky can and will soon be served by a clearly valid method. 

 

The real issue here seems to be the proximity of the trial date.  The trial date has 

already been continued once pursuant to stipulation, from February 24, 2017 to May 8, 

2017.  If that still provides insufficient time for New Sky to prepare its defense, it should 

make a motion for a further continuance, or, preferably, the parties should stipulate to a 

continuance of the issue conference and trial, and file it with the court, along a proposed 

order; the court will then select new dates for the issue conference and trial.  The court will 

indicate at this time that it is prepared to order the continuance, given the circumstances 

presented. For its part, New Sky should seriously consider filing a voluntary response to the 

cross-complaint so this case can be resolved expeditiously on the merits. 

 

  

 9.  TIME:  9:00   CASE#: MSC15-01908 

CASE NAME: DOE VS. SAN RAMON VALLEY U.S.D. 

HEARING ON MOTION FOR RELEASE CONFIDENTIAL RECORDS 

FILED BY JOHN DOE 

* TENTATIVE RULING: * 

 

Appear in court (in the absence of an authorization approving CourtCall). 

 

  

10.  TIME:  9:00   CASE#: MSC15-01908 

CASE NAME: DOE VS. SAN RAMON VALLEY U.S.D. 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appear – CourtCall OK for CMC only. 

 

  

11.  TIME:  9:00   CASE#: MSC16-00312 

CASE NAME: FARINAS VS. BOWER 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appear – CourtCall OK for CMC only. 
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12.  TIME:  9:00   CASE#: MSC16-01129 

CASE NAME: BANK OF STOCKTON VS. DANG 

HEARING ON MOTION FOR ORDER DIRECTING JUDGMENT DEBTOR TO TRANSFER 

POSSESSION OF PERSONAL PROPERTY  

FILED BY BANK OF STOCKTON 

* TENTATIVE RULING: * 

 

There being no opposition, motion is granted. 

 

  

13.  TIME:  9:00   CASE#: MSC16-01579 

CASE NAME: STASTNY VS. STAR ELEVATOR 

HEARING ON DEMURRER TO CROSS COMPLAINT of STAR ELEVATOR INC. 

FILED BY RIALTO CAPITAL MANAGEMENT, LLC, THE KOLL COMPANY, LLC, 

* TENTATIVE RULING: * 

 

Vacated. 

 

  

14.  TIME:  9:00   CASE#: MSC16-01629 

CASE NAME: MATTOX VS. J. ROCKCLIFF REALTORS 

HEARING ON MOTION TO STAY ACTION PENDING ARBITRATION 

FILED BY ROBERT COMBS, J. ROCKCLIFF, INC. 

* TENTATIVE RULING: * 

 

Vacated per stipulation and order.  The Court sets an arbitration status review for 

September 12, 2017, at 9:00 a.m., in Department 34. 

 

  

15.  TIME:  9:00   CASE#: MSC16-01629 

CASE NAME: MATTOX VS. J. ROCKCLIFF REALTORS 

SPECIAL SET HEARING ON: AMENDED MOTION TO STAY ACTION PENDING 

ARBITRATION  /  SET BY J ROCKCLIFF, INC. 

* TENTATIVE RULING: * 

 

Please see Line 14. 
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16.  TIME:  9:00   CASE#: MSC16-01629 

CASE NAME: MATTOX VS J. ROCKCLIFF REALTORS 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Please see Line 14. 

 

  

17.  TIME:  9:00   CASE#: MSC16-01910 

CASE NAME: RIVER OAKS VS. RIVER OAKS 

HEARING ON DEMURRER TO COMPLAINT of RIVER OAKS SELF-STORAGE TIC 4, LP 

FILED BY RIVER OAKS STORAGE, LLC 

* TENTATIVE RULING: * 

 

Continued to March 3, 2017, at 9:00 a.m., in Department 34. 

 

  

18.  TIME:  9:00   CASE#: MSC16-01979 

CASE NAME: DONKOR VS. MAIN STREET ASSET SOLUTIONS 

HEARING ON DEMURRER TO COMPLAINT of DONKOR 

FILED BY SPECIAL DEFAULT SERVICES, INC. 

* TENTATIVE RULING: * 

 

The demurrer is overruled as moot.  The complaint against demurring party was dismissed 

without prejudice on January 25, 2017. 

 

  

19.  TIME:  9:00   CASE#: MSC16-02062 

CASE NAME: KELLER CANYON LANDFILL VS. COUNTY OF CONTRA COSTA 

HEARING ON MOTION TO INTERVENE AND DEMURRER 

FILED BY CITY OF PITTSBURG 

* TENTATIVE RULING: * 

 

Before the Court is a motion to intervene filed by defendant-in-intervention City of Pittsburg 

(“City” or “Pittsburg”) (the “Motion”). The Motion is opposed by the plaintiff in this matter, 

Keller Canyon Landfill Company (“KCLC”). 

The Motion argues that Pittsburg ought to be permitted to intervene in this action under 

Code of Civil Procedure (“CCP”) § 387(a). That section provides, in relevant part: 

Upon timely application, any person, who has an interest in the matter in 

litigation, or in the success of either of the parties, or an interest against both, 

may intervene in the action or proceeding.  

KCLC and the City appear to agree that the issue presented by the Motion is whether 

Pittsburg has “an interest in the matter in litigation.”  

Legal Standard Regarding “Direct Interest” 
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The Court’s starting point is that “[n]ot every interest in the outcome of litigation gives to its 

possessor the right to intervene in the lawsuit. The interest must be direct and not 

consequential, and it must be an interest which is proper to be determined in the action in 

which the intervention is sought.” Continental Vinyl Products Corp. v. Mead Corp. (1972) 27 

Cal.App.3d 543, 549 (quotations and citation omitted).  

A direct interest is one where “the judgment in the action of itself adds to or detracts from 

[putative intervenor’s] legal rights with reference to rights and duties not involved in the 

litigation.” Id. By contrast, an interest is consequential “when the action in which 

intervention is sought does not directly affect it although the results of the action may 

indirectly benefit or harm its owner.” Id. at p. 550. 

“The requirement of a direct and immediate interest means that the interest must be of 

such a direct and immediate nature that the moving party will either gain or lose by the 

direct legal operation and effect of the judgment.” Royal Indemnity Co. v. United 

Enterprises, Inc. (2008) 162 Cal.App.4th 194, 204 (citation omitted). 

KCLC’s Case Against Contra Costa County 

Very briefly, KCLC has filed an action against Contra Costa County (the “County”) related to 

KCLC’s landfill. At present, KCLC is allowed to deposit various waste products directly in its 

landfill. However, in September 2015, the County changed the terms of its arrangement 

with KCLC to require certain waste products to first undergo offsite processing before being 

deposited at KCLC’s landfill. KCLC is challenging the new arrangement, alleging, among 

other things, that the County’s action violates the agreement between the County and KCLC 

pertaining to the landfill’s use. 

Pittsburg’s Purported Interest in the Litigation 

The Motion identifies Pittsburg’s interest in the litigation as: 

A judgment upholding the County’s decisions regarding KCLC’s operations will 

result in less damage to the City’s roads and infrastructure from large trucks 

improperly hauling construction and demolition waste across City’s roads and 

will result in a higher level of fees paid to the City if KCLC’s construction and 

demolition waste is properly processed before disposal 

(Notice of Motion 2:18-21.) 

The Motion expounds on this by saying that if the County’s decision is upheld, 57% of the 

relevant waste would never be hauled to the landfill, resulting in a reduction in wear and 

tear on Pittsburg’s streets and infrastructure. The City also says that a Transfer Station 

exists in Pittsburg which would process waste before it goes to KCLC’s landfill, resulting in 

additional taxes and fees to Pittsburg. 

The Court first observes that Teamsters Local 315 (“Union”), which also has filed a motion 

to intervene, does not seem to agree that if the County’s decision is upheld, waste being 

processed at Pittsburg’s Transfer Station is a foregone conclusion; the Union suggests that 

perhaps a new facility would be constructed.  

In addition, with respect to wear and tear on Pittsburg’s roads, it would appear that at 

present, trucks carry C&D waste across those roads, resulting in some quantum of wear and 

tear. If the County's decision were not upheld, the result would likely be to maintain that 

quantum of wear and tear. Conversely, if the County’s decision were upheld, and Pittsburg’s 
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Transfer Station were chosen to handle the initial processing of C&D waste, it is logical to 

assume that C&D waste would need to arrive at the Pittsburg Transfer Station for initial 

processing in trucks, much the same as it is transported to the landfill at present – causing 

at least some wear and tear on Pittsburg’s roads. There is nothing before the Court to 

suggest what the delta between these two scenarios would be, but it seems plainly wrong to 

conclude that upholding the County’s decision would result in the total elimination of heavy 

truck wear and tear on Pittsburg’s roads. 

KCLC also argues that Pittsburg has not presented any actual evidence to substantiate its 

purported interests with its moving papers, and KCLC objects to the Evans declaration, 

which was presented with the reply papers. 

For purposes of deciding the Motion, the Court assumes that a judgment in the County’s 

favor would result in a reduction in wear and tear to the City’s roads and infrastructure, and 

also that a judgment in the County’s favor would result in increased tax/fee revenue to the 

City.  

Direct versus Consequential Interest 

The Court concludes that Pittsburg’s stated interests in this litigation are consequential, 

rather than direct. As such, they do not support intervention under CCP § 387(a). 

The Court assumes that Pittsburg has some interest in the amount of wear and tear its 

roads and infrastructure endure. But what the Court fails to discern is how that interest will 

be directly affected by the result of this litigation or how that interest is “capable of 

determination in this action.”  

This litigation does not turn on allegations pertaining to overuse of Pittsburg’s infrastructure 

or roads. There is no dispute about whether trucks using Pittsburg’s roads to haul C&D 

waste are doing so in some way that impermissibly increased the wear and tear Pittsburg’s 

roads are subjected to. The dispute is about whether KCLC can continue to haul C&D waste 

directly to its landfill, or whether it must take some intermediate step with respect to C&D 

waste. It is true that the result of this dispute may indirectly benefit or harm Pittsburg in 

that its roads may see a decrease or not in the wear and tear they are subjected to, but this 

is not the sort of direct interest discussed in prevailing California authority like Continental 

Vinyl or Royal Indemnity. Rather, Pittsburg’s interest in minimizing the wear and tear its 

roads endure is an interest that may be indirectly benefitted or harmed by the resolution of 

KCLC’s dispute with the County. 

Pittsburg’s second asserted interest is even further afield. All sorts of disputes potentially 

implicate the tax revenue of a municipality. The City has not cited any authority for the 

proposition that merely because the resolution of a particular dispute may result in more or 

less tax revenue being collected by a given municipality, that municipality has a direct 

interest in that dispute. The Court assumes that Pittsburg has some interest in maximizing 

its revenue, but again, that is an interest that may be indirectly benefitted or harmed by the 

resolution of KCLC’s dispute with the County. It is not an interest that is proper to be 

determined in KCLC’s action against the County, and the legal operation of a judgment in 

the County’s favor will not be an increase in Pittsburg’s tax revenue. 

The Motion is denied. 
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20.  TIME:  9:00   CASE#: MSC16-02062 

CASE NAME: KELLER CANYON LANDFILL VS. COUNTY OF CONTRA COSTA 

HEARING ON MOTION TO INTERVENE IN PENDING ACTION 

FILED BY TEAMSTERS LOCAL 315 

* TENTATIVE RULING: * 

 

Before the Court is a motion to intervene filed by defendant-in-intervention Teamsters Local 

315 (“Union”) (the “Motion”). The Motion is opposed by the plaintiff in this matter, Keller 

Canyon Landfill Company (“KCLC”). 

The Motion argues that the Union ought to be permitted to intervene in this action under 

Code of Civil Procedure (“CCP”) § 387(a). That section provides, in relevant part: 

Upon timely application, any person, who has an interest in the matter in 

litigation, or in the success of either of the parties, or an interest against both, 

may intervene in the action or proceeding.  

KCLC and the Union appear to agree that the issue presented by the Motion is whether 

Pittsburg has “an interest in the matter in litigation.”  

Legal Standard Regarding “Direct Interest” 

The Court’s starting point is that “[n]ot every interest in the outcome of litigation gives to its 

possessor the right to intervene in the lawsuit. The interest must be direct and not 

consequential, and it must be an interest which is proper to be determined in the action in 

which the intervention is sought.” Continental Vinyl Products Corp. v. Mead Corp. (1972) 27 

Cal.App.3d 543, 549 (quotations and citation omitted).  

A direct interest is one where “the judgment in the action of itself adds to or detracts from 

[putative intervenor’s] legal rights with reference to rights and duties not involved in the 

litigation.” Id. By contrast, an interest is consequential “when the action in which 

intervention is sought does not directly affect it although the results of the action may 

indirectly benefit or harm its owner.” Id. at p. 550. 

“The requirement of a direct and immediate interest means that the interest must be of 

such a direct and immediate nature that the moving party will either gain or lose by the 

direct legal operation and effect of the judgment.” Royal Indemnity Co. v. United 

Enterprises, Inc. (2008) 162 Cal.App.4th 194, 204 (citation omitted). 

KCLC’s Case Against Contra Costa County 

Very briefly, KCLC has filed an action against Contra Costa County (the “County”) related to 

KCLC’s landfill. At present, KCLC is allowed to deposit various waste products directly in its 

landfill. However, in September 2015, the County changed the terms of its arrangement 

with KCLC to require certain waste products to first undergo offsite processing before being 

deposited at KCLC’s landfill. KCLC is challenging the new arrangement, alleging, among 

other things, that the County’s action violates the agreement between the County and KCLC 

pertaining to the landfill’s use. 

The Union’s Purported Interest in the Litigation 

The Court notes that KCLC has objected to the evidence presented by the Union – both the 

original and supplemental Ruiz declarations. The Court has considered all of the evidence in 

ruling on the Motion. 
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The Union submits the declaration of Alberto Ruiz in support of its Motion. Mr. Ruiz says that 

if the County’s decision were upheld, the result will be additional jobs related to processing 

C&D waste, which will result in additional fees for the Union. (Ruiz Decl. ¶¶ 8-9.) By 

contrast, if the County’s decision is not upheld, the Union will lose the revenue that 

otherwise would be generated by the additional jobs. (Ruiz Decl. ¶ 10.) 

Direct versus Consequential Interest 

Under Royal Indemnity, for an interest to be “direct,” it must be affected by the direct legal 

operation and effect of the judgment. The number of Union employees engaged in the 

processing of C&D waste is not something that appears to be in dispute between KCLC and 

the County. The Court cannot fathom a judgment in the dispute between KCLC and the 

County somehow bearing on the number of Union employees engaged in the processing of 

C&D waste. The Court considers that the Union’s asserted interest in the litigation between 

KCLC and the County is the quintessence of an indirect interest. Continental Vinyl says an 

interest is consequential “when the action in which intervention is sought does not directly 

affect it although the results of the action may indirectly benefit or harm its owner.” It might 

be true that a judgment in the County’s favor will result in the creation of additional Union 

jobs related to C&D waste processing (although even that appears speculative to the Court). 

But such a result would be purely an indirect result of a finding in favor of the County in its 

underlying dispute with KCLC.  

The Motion is denied. 

 

  

21.  TIME:  9:00   CASE#: MSN16-1009 

CASE NAME: SHEIKH VS. LP FORDS 

HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 

FILED BY INSHAN SHEIKH 

* TENTATIVE RULING: * 

 

Appear.  Court requires further information regarding the accuracy of the proof of service. 

 

  

22.  TIME:  9:00   CASE#: MSN16-1810 

CASE NAME: IN RE: G. SAULSBURY 

HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 

FILED BY J.G. WENTWORH ORIGINATIONS, LLC 

* TENTATIVE RULING: * 

 

Appear in court in the absence of specific authorization approving a CourtCall appearance. 
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23.  TIME:  9:00   CASE#: MSN17-0052 

CASE NAME: RE BRYAN TREVIZO 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Counsel and guardian ad litem to appear.  Minor need not appear.  Counsel to voir dire 

guardian as to all material terms of the settlement. 

 

  

24.  TIME:  9:00   CASE#: MSN17-0090 

CASE NAME: BIMAL PATEL MD VS. MATTHEW SIROTT 

HEARING ON PETITION TO COMPEL ARBITRATION 

FILED BY BIMAL PATEL, M.D., EBO NORTH LLC 

* TENTATIVE RULING: * 

 

           Petitioners Bimal Patel, M.D., and EBO Properties North, LLC’s Petition to Compel 

Arbitration is denied without prejudice.  The Petition is denied on procedural grounds. 

 

 The Legislature intended Cal. Code of Civil Procedure Section 1281.2 to provide a 

procedural device for enforcing the parties' written arbitration agreement if one or more of 

the parties would not agree to such arbitration. Mansouri v. Superior Court (2010) 181 

Cal.App.4th 633, 641.  A petition is used to commence a proceeding to obtain a court order 
compelling arbitration [see Code Civ. Proc. §§ 1281.2, 1290].  CCP § 1290 provides: 

 

A proceeding under this title in the courts of this State is commenced by filing 

a petition. Any person named as a respondent in a petition may file a 

response thereto. The allegations of a petition are deemed to be admitted by 

a respondent duly served therewith unless a response is duly served and filed. 

The allegations of a response are deemed controverted or avoided. 

   

 “A petition to compel arbitration is a separate proceeding, distinct from the claims it 

relates, which ‘states a separate cause of action subject to its own limitation period.’ 

[Citation.]”  (Bunker Hill Park Ltd. v. U.S. Bank National Assn. (2014) 231 Cal.App.4th 

1315, 1329.)   To properly plead a claim for compelling contractual arbitration, a motion or 

petition must allege:   

 

•The parties’ written agreement to arbitrate a controversy. 

•A request or demand by one party to the other party or parties for arbitration of the 

controversy pursuant to and under the terms of their written arbitration agreement. 

•The refusal of the other party or parties to arbitrate the controversy pursuant to and under 

the terms of their written arbitration agreement. 

 

   The Supreme Court has made it clear that a petition to compel arbitration “is in 

essence a suit in equity to compel specific performance of a contract.” (Wagner Construction 

Co. v. Pacific Mechanical Corp. (2007) 41 Cal.4th 19, 29.  Therefore, the rules covering 

complaints are applicable to petitions to arbitrate. These rules include Code of Civil 

Procedure section 425.10…”  (City of Hope v. Bryan Cave, L.L.P. (2002) 102 Cal.App.4th 

1356, 1369.)   CCP § 421.10 provides: 
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A complaint or cross-complaint shall contain both of the following: 

(1)  A statement of the facts constituting the cause of action, in ordinary and 

concise language. 

(2)  A demand for judgment for the relief to which the pleader claims to be 

entitled. If the recovery of money or damages is demanded, the amount 

demanded shall be stated. 

 

  Here, Petitioners have not filed a document containing the required allegations and 

demand for relief.  Although the Petitioners’ caption page is entitled, “Amended Petition to 

Compel Arbitration,” the document, in actuality, is a memorandum of points and authorities 

in support of a non-existing petition.   

 

 Secondly, there is an issue with the manner of service.  Cal. Code of Civ. Pro. § 

1290.4 provides that a copy of the petition and a written notice of the time and place of the 

hearing shall be served in the manner provided in the arbitration agreement.  Here, the 

“Arbitration Agreement” is silent on this matter.  Subdivision (b) of § 1290.4 provides: 

 

(b)  If the arbitration agreement does not provide the manner in which such 

service shall be made and the person upon whom service is to be made has 

not previously appeared in the proceeding and has not previously been served 

in accordance with this subdivision: 

(1)  Service within this State shall be made in the manner provided by law for 

the service of summons in an action. 

 

 Here, Respondents, specially appearing, complain that the service of the “Amended 

Petition” by mail was not sufficient for the court to establish personal jurisdiction.  CCP § 

418.11 provides, “An appearance at a hearing at which ex parte relief is sought, or an 

appearance at a hearing for which an ex parte application for a provisional remedy is made, 

is not a general appearance and does not constitute a waiver of the right to make a motion 

under Section 418.10.”  The Court is inclined to agree with Respondents on the jurisdictional 

issue. 

 

 Ethan Friedman, Petitioners’ counsel, filed a declaration stating, “At the Court’s 

request, both parties agreed to accept service of the briefs via email, thereby waiving the 

personal service requirements for a petition to compel arbitration.”  (Friedman Decl., ¶ 5.)  

Mr. Friedman also states Respondents’ counsel did not raise any issue with respect to 

personal service at that time.  

 

 The Court notes Mr. Friedman states the parties agreed to accept service of “briefs” 

by mail.  However, service of process, which is required for jurisdictional purposes, cannot 

necessarily be considered a “brief” should the question arise on appeal.    

 

          To avoid any questions of jurisdiction, the Court suggests Petitioners comply Cal. 

Code of Civ. Pro. § 1290.4 in the service of the amended petition. 
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25.  TIME: 10:00   CASE#: MSC14-00760 

CASE NAME: MARIA BUSTAMANTE VS. ALICE PONTI 

JURY TRIAL - LONG CAUSE / 5 DAY(S) 

* TENTATIVE RULING: * 

 

Appear. 

 

 

26.  TIME:  9:01   CASE#: MSC11-02600 

CASE NAME: PESTANA VS. BAC HOME LOANS SERV 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY BANK OF AMERICA N.A.  

* TENTATIVE RULING: * 

 

Before the Court is a Motion for Summary Judgment (“MSJ”) filed by Defendant Bank of 

America N.A. for itself and as a successor by merger with BAC Home Loans Servicing LP 

(“Defendant” or “BANA”). The MSJ relates to the sole remaining cause of action in Plaintiff 

Daniel Pestana (“Plaintiff” or “Pestana”)’s First Amended Complaint for violation of Business 

& Professions Code § 17200. Defendant moves for summary judgment or in the alternative 

summary adjudication on the grounds that Plaintiff lacks standing for his remaining claim 

because he cannot show causation between his alleged injuries and the alleged conduct by 

BANA, and because he cannot show any actionable conduct by Defendant. 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 

standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 

cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 

action has no merit if that party has shown that one or more elements of the cause 

of action, even if not separately pleaded, cannot be established, or that there is a 

complete defense to that cause of action. Once the defendant or cross-defendant has 

met that burden, the burden shifts to the plaintiff or cross-complainant to show that 

a triable issue of one or more material facts exists as to the cause of action or a 

defense thereto. The plaintiff or cross-complainant shall not rely upon the mere 

allegations or denials of its pleadings to show that a triable issue of material fact 

exists but, instead, shall set forth the specific facts showing that a triable issue of 

material fact exists as to that cause of action or a defense thereto. 

Lis Pendens 

The Court notes Defendant’s request to expunge the notice of lis pendens in its notice of 

motion for summary judgment. The Court denies this request without prejudice to 

Defendant bringing a regularly noticed motion pursuant to Code of Civil Procedure § 405.30. 
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Request for Judicial Notice 

Defendant requests judicial notice of a record from the Contra Costa County Recorder Office 

as well as the docket in this action. The Court need not take judicial notice of its own 

docket. Plaintiff does not object to this Request. The Request is granted. Evid. Code §§ 452, 

453. 

Evidentiary Objections 

Plaintiff’s objections to Defendants Separate Statement of Undisputed Material Facts in 

Support of the MSJ are bereft of citations to the Evidence Code. Nevertheless, the Court 

rules as follows: 

UMF 7: Plaintiff’s objections that “defaulted” is a legal conclusion and “states facts not in 

evidence” are overruled. In support of this fact, Defendant submitted Plaintiff’s loan 

payment history (Exhibit 4 to MSJ), to which Plaintiff did not object. Exhibit 4 reflects at 

page 5 that there was no “Regular Payment” in December 2009. Plaintiff’s contention that 

he “was instructed by BANA to miss payments in order to receive a loan modification,” even 

if true, does not controvert this fact. 

UMF 13, 17, 18, 19: Plaintiff’s objections are overruled. Plaintiff’s responses are not 

evidentiary objections and are non-responsive to the proffered undisputed material fact. 

Furthermore, Plaintiff does not object to the underlying evidence which Defendant offered in 

support of these facts. For example, UMF 17 reads that “[o]n September 27, 2010, Plaintiff 

was offered a trial payment plan by BANA, requiring Plaintiff to make three monthly 

payments of $3,879.85.” Plaintiff contends in part in response that “he should have been 

reassessed for HAMP with a loan payment at 31% of that $8,739.13 amount, or $2,709.13. 

As such, this trial payment plan greatly exceeded the allowable monthly payment under 

HAMP.” Even if true, this contention does not controvert Defendants proffered fact, nor does 

it undermine its uncontroverted and un-objected to evidence in support. 

Undisputed Material Facts 

This is an unlawful foreclosure case. Plaintiff obtained a loan in the amount of $492,000 on 

February 6, 2007 for real property located at 841 Ryan Court, Concord, California, 94518. 

UMF 1. This loan was secured by a Deed of Trust identifying Plaintiff as the borrower, 

Accredited Home Lenders, Inc., a California Corporation, as the Lender, Stuart Title 

Company as the Trustee, and Mortgage Electronic Registration Systems, Inc. as the 

beneficiary. Id. The servicing of the loan was transferred to BAC, Home Loans Servicing LP 

on or about June 20, 2007 (UMF 2), which later merged with BANA. UMF 3. BANA continued 

to service the loan following the merger. Id.  

In his First Amended Complaint (“FAC”), Plaintiff alleged that Defendant told him to stop 

making mortgage payments to be “considered for a modification.” UMF 5. The FAC further 

alleged that Defendant falsely represented to Plaintiff that he did not qualify for a HAMP 

modification and made false promises and representations to him “that a loan modification 

would be granted to Plaintiff,” and “falsely represented to Plaintiff that Plaintiff’s income 

versus house cost ration did not fit the HAMP requirements.” Id. Plaintiff contacted BANA in 
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June of 2009 about a loan modification. UMF 6. Plaintiff defaulted on his loan in December 

2009. UMF 7. He later applied for a loan modification. UMF 10. BANA sent Plaintiff a decline 

letter on August 5, 2010. UMF 15. Plaintiff appealed this decision on August 23, 2010 (UMF 

16), and Plaintiff was offered a trial payment plan by BANA on September 27, 2010. UMF 

17. He later received a proposed loan modification in May of 2011. UMF 18.  

Standing 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 

unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 

practice. § 17200. A claim may be brought under the UCL by a person who has suffered 

injury in fact and has lost money or property as a result of unfair competition. Cal. Bus. & 

Prof. Code § 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) 

establish a loss or deprivation of money sufficient to qualify as injury in fact, i.e., economic 

injury, and (2) show that the economic injury was the result of, i.e., caused by, the unfair 

business practice that is the gravamen of the claim. See Kwikset Corp. v. Superior Court 

(2011) 51 Cal.4th 310, 337 (“Kwikset”). Restitution is the only form of damages available 

under the UCL. See Korea Supply Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 

1147. 

To prove a violation of the UCL, Plaintiff must show that the unfair, unlawful, or fraudulent 

acts caused the economic injury in question. The UCL requires that a plaintiff’s economic 

injury come “as a result of” the unfair competition. See Kwikset at 326. Plaintiff must show 

a “causal connection” between his harm and BANA’s alleged misrepresentations. “A plaintiff 

fails to satisfy the causation prong of the statute if he or she would have suffered the same 

harm whether or not a defendant complied with the law.” Jenkins v. JP Morgan Chase Bank, 

N.A., 216 Cal. App. 4th 497, 522 (2013) (internal quotation marks and citation omitted) 

(disapproved on other grounds by Yvananova v. New Century Mortgage Corp. (2016) 62 

Cal.4th 919). 

Here, the alleged unfair conduct complained of is that Defendant told Plaintiff he had to stop 

making mortgage payments in order to be “considered for modification;” that Defendant 

falsely represented to Plaintiff that he did not qualify for a HAMP modification, made false 

promises and representations to Plaintiff “that a loan modification would be granted to 

Plaintiff,” and “falsely represented to Plaintiff that Plaintiff’s income versus house costs ratio 

did not fit the HAMP requirements.” UMF 5. 

Plaintiff does not materially dispute that he defaulted on his loan. UMF 7. Neither does he 

materially dispute that he was offered a trial payment plan (UMF 17) or that he received a 

proposed loan modification. UMF 18. It is undisputed that Plaintiff testified he was damaged 

by the bank’s actions because “it ruined [his] credit and [his] ability to better [his] 

practices, [his] business.” UMF 20. It is also undisputed that plaintiff enumerated damages 

in response to special interrogatories of damaged credit, higher child support as a result of 

being unable to deduct mortgage interest, decrease in standing in his child custody case, 

time away from work, attorneys’ fees, stress, insomnia, decreased appetite, and lack of 

ability to focus. UMF 21.  
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The Court has carefully reviewed all of the evidence submitted in support of and in 

opposition to the MSJ. The evidence does not show any connection between BANA’s alleged 

representations and Plaintiff's failure to make payments. Plaintiff presents no evidence to 

rebut BANA’s evidence that the harm Plaintiff faces is a result of his default, not any 

representations by BANA. For that reason, summary judgment is appropriate. See Jenkins, 

216 Cal.App.4th at 523. 

Finally, to the extent that Plaintiff’s claims are based on the modification process and any 

negative impacts thereto, the claims also fail. Plaintiff had defaulted on his mortgage. There 

is no evidence of a contractual duty or requirement that BANA provide Plaintiff with a loan 

modification, or provide a certain degree of consideration for a loan modification request. 

See Mabry v. Superior Court (2010) 185 Cal.App.4th 208, 222. Furthermore, the undisputed 

evidence shows that plaintiff was offered a loan modification. UMF 18. The motion for 

summary judgment is granted. 

 

 

27.  TIME:  9:01   CASE#: MSC11-02600 

CASE NAME: PESTANA VS. BAC HOME LOANS SERV 

HEARING ON OSC RE: WHY PLAINTIFF SHOULD NOT BE SANCTIONED $500.00 FOR 

NOT COMPLYING WITH MEDIATION ORDERS 

* TENTATIVE RULING: * 

 

The court, not having received a response to the OSC, hereby orders plaintiff to pay $500 

in sanctions to the Clerk, Contra Costa Superior Court, on or before March 30, 2017. 

 

  

28.  TIME:  9:01   CASE#: MSC11-02600 

CASE NAME: PESTANA VS. BAC HOME LOANS SERVICING 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Moot in light of the ruling set forth in Line 26. 

 

  

29.  TIME:  9:01   CASE#: MSC15-01900 

CASE NAME: JITODAI VS. CITIMORTGAGE 

HEARING ON MOTION FOR PROTECTIVE ORDER 

FILED BY CITIMORTGAGE INC.  

* TENTATIVE RULING: * 

 

There being no opposition, the motion for a protective order is granted. [This TR was 

originally published on February 9, 2017 – argument having been requested, hearing to take 

place tomorrow, February 17, 2017 at 9:00 a.m.] 
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30. TIME: 9:01    CASE#: MSN16-2102 

CASE NAME: NAZEMI VS. ACCEPTANCE 

HEARING ON PETITION TO COMPEL ARBITRATION 

FILED BY HAMID NAZEMI 

*TENTATIVE RULING:* 

 

Claimant Hamid Namezi’s Petition to Compel Arbitration and Appoint Arbitrator 

is denied.  The basis for this ruling is as follows. 

 

The Court’s starting point is that the threshold question presented by the Petition is 

whether there exists an agreement to arbitrate.  Cruise v. Kroger Co. (2015) 233 

Cal.App.4th 390, 396.  Although public policy favors contractual arbitration as a means of 

dispute resolution, that policy does not extend to those who are not parties to an arbitration 

agreement.  Espejo v. Southern California Permanente Medical Group (2016) 246 

Cal.App.4th 1047, 1057.  Petitioner bears the burden of demonstrating that such an 

agreement exists, by a preponderance of the evidence.  Ruiz v. Moss Bros. Auto Group 

(2014) 232 Cal.App.4th 836, 842.  The Court sits as the trier of fact, to reach a final 

determination, in these summary proceedings.  Engalla v. Permanente Medical Group, Inc. 

(1997) 15 Cal.4th 951, 972.   

 

Whether or not the Claimant and the Respondent had an arbitration agreement is in 

dispute.  Determining whether or not the Claimant was insured by Respondent may resolve 

this dispute.  Under the policy (“Policy”) provided by the Respondent to the Court, and to 

the Claimant, if the Claimant was insured by the Respondent then there would be an 

agreement for arbitration in limited circumstances.  The relevant portion of the Policy, 

from the section titled “California Uninsured Motorists Coverage – Bodily Injury”, reads 

as follows: 

 

Arbitration 

a. If we [Acceptance Indemnity Insurance Company] and an “insured” disagree 

whether the “insured” is legally entitled to recover damages from the owner or 

driver of an “uninsured motor vehicle” or do not agree as to the amount of 

damages that are recoverable by the “insured”, the disagreement will be settled 

by arbitration.  Such arbitration may be initiated by a written demand for 

arbitration made by either party.  The arbitration shall be conducted by a neutral 

arbitrator.  However, disputes concerning coverage under this endorsement may 

not be arbitrated.  (Exhibit A, Bates stamped p. 57.) 

 

Only the assertion that Claimant was insured by Respondent, made by the Claimant, 

shows an agreement for arbitration existed between the Claimant and Respondent.  

(Amended Petition to Compel Arbitration, ¶ 2.) 

 

 The Policy identifies Mohammad Baraghani dba United Import as the “Named 

Insured”.  (See Wherry Declaration, ¶ 3.)  As the term “insured” may be determinative for 

the availability of arbitration, the Court looks to the Policy for a definition.  The relevant 

portion reads: 

 

 Who Is An Insured 

 If the Named Insured is designated in the Declarations as: 
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1. An individual, then the following are “insureds”: 

a. The Named Insured and any “family members”. 

b. Anyone else “occupying” a covered “auto” or a temporary substitute for a 

covered “auto”…. 

c. Anyone for damages he or she is entitled to recover because of “bodily injury” 

sustained by another “insured”. 

2. A partnership, limited liability company, corporation or any other form of 

organization, then the following are “insureds”: 

a. Anyone else “occupying” a covered “auto” or a temporary substitute for a 

covered “auto”…. 

b. Anyone for damages he or she is entitled to recover because of “bodily injury” 

sustained by another “insured”.  (Exhibit A, Bates stamped p. 54-55.) 

 

There is no evidence the Claimant is the “Named Insured”, Mohammad Baraghani 

dba United Import.  Neither is there evidence that the Claimant specifically falls within the 

possible list, above, of other persons insured by Respondent under this Policy.  Because 

there is no evidence the Claimant is insured by the Respondent, there is no evidence of an 

agreement for arbitration between Claimant and Respondent. 

 

The Court concludes that Claimant failed to carry the threshold burden of establishing, by a 

preponderance of the evidence, that an agreement to arbitrate existed between Hamid 

Namezi and the Acceptance Indemnity Insurance Company.  The Petition is denied. 

 

 

 


